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I. Probate
A. What is probate? It is the oversight of the court to assure that your property or your person will be properly managed if you are incapable of overseeing such matters yourself (as would be the case, for example, in the event of your death or incapacity).

B. Two types of probate proceedings - Proceedings to administer a deceased person’s estate; and proceedings for guardianship of a person or their property.

II. Probate of a Deceased Person’s Estate
A. Testacy – if you die with a valid will that is admitted to probate
(1) What is a will? A will is your declaration of how you intend your property to be distributed after your death. 
(2) What is required to make a valid will?

(a) Certain “formalities and solemnities of law” must be adhered to during the signing of your will.

(b) You must possess “testamentary capacity” at the time you sign your will.

(c) The signing of your will must be your voluntary act and not the result of someone else’s “undue influence.”
(3) Only a court can determine whether your will is valid and has not been revoked. This is called “admitting your will to probate.”

(4) Your will might be denied probate if it was not executed with the proper formalities and solemnities of law or if you lacked testamentary capacity or were unduly influenced when you signed the will.

(5) If your will is not admitted to probate, it will be completely disregarded and of no effect. Until your will is admitted to probate, the gifts under your will do not take effect.

B. Intestacy – if you die without a valid will that is admitted to probate
(1) You are said to have died “intestate” if you die without a valid will that is admitted to probate. Any property not disposed under your will (either because you died intestate or your will does not dispose of all your property) is referred to as your “intestate property.”

(2) Florida law specifies the persons that inherit your intestate property; those persons are referred to as your “heirs.” Any interested person can petition a court to determine the identity of your heirs and the share of your intestate property to which each of your heirs are entitled.

(3) If you die intestate and are survived by a spouse:

(a) Scenario #1: If you have no surviving descendants, your spouse will inherit all your intestate property.
(b) Scenario #2: If you are survived by descendants, all of whom are also descendants of your spouse, your spouse will inherit the first $60,000 of your intestate property and one-half of the balance of your intestate property.
(c) Scenario #3: If you are survived by descendants but at least one of your descendants is not a descendant of your spouse, your spouse will inherit one-half of your intestate property.
(4) The following persons, in the order of priority listed, are your heirs that will inherit the portion of your intestate property not inherited by your surviving spouse (as provided above) or all of your intestate property if you are not survived by a spouse:
(a) Your descendants (this includes your children, grandchildren, great grandchildren, and so on);

(b) Your father and mother in equal shares or all to the survivor of them;

(c) Your brothers and sisters and the descendants of any deceased brother or sister;
(d) If none of the foregoing persons survives you, your intestate property will be divided with one-half going to your paternal kindred and the other half to your maternal kindred as follows:
(i) To the grandfather and grandmother equally, or all to the survivor of them;

(ii) To uncles and aunts and the descendants of a deceased uncle or aunt;

(iii) If there is no paternal kindred or maternal kindred, all your intestate property will be distributed to the kindred that survive you as provided above;

(e) The kindred of your last deceased spouse (but not divorced spouse) as if that spouse had survived you and then died intestate.

C. Homestead

(1) Your homestead is a special asset under Florida inheritance law. If you are survived by a spouse and minor child, your homestead is not subject to devise (meaning you can not control the disposition of your homestead by the terms of your will or a trust).

(2) If you are survived by a spouse but no minor children (either because you have no children or all your children over 18 years of age or older at the time of your death), you can devise your homestead to your spouse (but only to your spouse).

(3) If you are survived by a spouse and one or more descendants, your spouse will inherit a life estate in your homestead and your descendants will inherit the remainder of your homestead.
(4) If you and your spouse own your homestead as tenants by the entirety, it is not subject to the foregoing rules. Rather, your surviving spouse will become the sole owner of the homestead simply by surviving you (much like property owned by joint tenants with rights of survivorship).

(a) Only spouses can own property as tenants by the entirety.

(b) If the grantees under a deed are identified as husband and wife, Florida law presumes the husband and wife intended to acquire title to the real property as tenants by the entirety.

Example: Stormy Weber is survived by his spouse, Winky, and all of Stormy’s children are also Winky’s children. Stormy died intestate (without a will). Stormy owned the following property at the time of his death: a homestead (but not as tenants by the entirety with Winky); 15 acres of farmland that Stormy inherited from his father (“Blackacre”); and a $100,000 certificate of deposit.

Winky will inherit the first $60,000 of value and half of the balance of Stormy’s property (excluding the homestead). The $60,000 inherited by Winky may be satisfied out of Blackacre, the $100,000 certificate of desposit, or a combination of both as determined by the personal representative of Stormy’s estate. Winky also will inherit a life estate in Stormy’s homestead. Stormy’s children will inherit the balance of Stormy’s estate.

D. How do minor children inherit? If any children are minors that inherit property from someone else, a guardianship may need to be created to receive their interest in the decedent’s estate. This can be avoided if the decedent leaves property in trust to any minor children.
E. What is probate property? Your will and the personal representative of your estate only have control or administer your “probate property.” This generally includes all property owned by you at the time of your death other that property disposed by the terms of a contract between yourself and others, except to the extent the contract provides for the payment of the property interest to your estate or the personal representative of your estate.

Example: Stormy Weber owns a life insurance policy (which is a contract between Stormy and the life insurance company). The policy provides that a death benefit will be paid to Winky upon Stormy’s death. Stormy’s life insurance policy is a non-probate asset if Winky survives Stormy.

Example: The beneficiary designation for Stormy’s life insurance policy makes it payable to Stormy’s estate or the executor of his estate. In this instance, the proceeds of Stormy’s life insurance policy are a probate asset.
III. Guardianship 
A. What is guardianship? Guardianship is a probate proceeding whereby the court oversees the management of your person, your property, or both during any time that you are incapable of handling your own affairs. The court appoints a guardian to look after your person or property. The same person can be appointed as guardian of your person and property, or the court can appoint two different persons
Example: Stormy Weber names his 3 year old child as the beneficiary of his life insurance policy. The life insurance company will not pay the proceeds to a minor child but will pay them to a guardian appointed by the court for the child. Alternatively, Stormy could create a trust under his will for the benefit of his child and direct the life insurance proceeds be paid to the trustee of the child’s trust.

B. Declaration of guardian - You can designate, in advance, who you would want to be your guardian if you ever needed the court to appoint one for you.
C. Designation of guardian for minor children – If you have minor children, you can specify in your will or a written instrument who you want the court to appoint as guardian for your minor children after the deaths of both you and your spouse. You can also make a designation of guardian under your will or a written instrument for an adult disabled child.

IV. Trusts
A. What is a trust? – A trust is a contract under which a grantor (sometimes called a settlor or trustor) transfers property to a trustee to be held for the benefit of one or more beneficiaries.
(1) Legal title – In establishing a trust, the grantor transfers “legal title” to property to the trustee. Since the trustee holds legal title, only the trustee has the authority to manage and administer the trust property.

(2) Equitable title – The beneficiary or beneficiaries hold “equitable title” in the trust property. The beneficiaries, as equitable title holders, receive the benefits of the trust property, but only to the extent as provided in the trust agreement between the grantor and the trustee.

B. Trustee’s duties – The trustee is a fiduciary and thereby owes a duty to the beneficiaries to administer the trust with undivided loyalty, in utmost good faith, and for the best interests of the beneficiaries.
C. Prudent man standard – The trustee must act as a reasonable prudent person would act in regard to investment of the trust assets and in making distributions to or for the benefit of the beneficiaries.
D. Standards for distributions – The grantor, in establishing a trust, specifies standards for the trustee to follow in determining whether and under what circumstances property can be distributed to the beneficiaries.
E. Termination of the trust – The grantor also specifies when the trust will terminate and to whom the trust property will be distributed upon termination of the trust.
V. Ancillary Estate Planning Instruments
A. Durable power of attorney – Under a power of attorney, a principal names an agent (the “attorney-in-fact”) and specifies the authority granted to the agent. The authority can be as broad or narrow as the principal desires. If the power of attorney is made “durable,” then the agent’s authority will not terminate upon the disability of the principal. In any case, upon the death of the principal, the agent’s authority terminates regardless of whether the power is durable.
B. Living will – Is a statement that if you are terminally ill, in an end stage condition, or a persistent vegetative state, whether you desire life sustaining treatment and any special directions you might want to make or give under those circumstances.

C. Designation of health care surrogate – Under this instrument, you can appoint an agent to make health care decisions for you if you become incapable of making them yourself.

VI. Tax Planning – What Taxes Should I Be Concerned About?
A. Federal income tax – Is a tax on your net income.

B. There are three federal transfer taxes - The gift tax, the estate tax, and the generation-skipping transfer tax.
VII. Federal Gift Tax
A. What is the federal gift tax? It is a tax on your right to transfer property during your life for less than adequate consideration.

B. Who pays the gift tax? The donor (the person making the gift) pays the tax. The recipient of the gift (the donee) is usually not liable for the gift tax. The donor must file a federal gift tax return (Form 709) and pay the gift tax on or before April 15 after the calendar year in which a taxable gift occurred.

C. How is the gift tax determined? Your gift tax is determined by applying the applicable marginal rates to the fair market value of property you transferred to a donee (after any applicable deductions).

D. What are the gift tax marginal rates? The marginal rates for taxable gifts range from 18% to 45%.

E. What is the annual gift tax exclusion? Your first $12,000 of gifts to each person in each calendar year are excluded from your total gifts for that calendar year. This is the “annual gift tax exclusion.” The amount of the annual gift tax exclusion increases from time to time because it is indexed to adjust for inflation.
Example: Stormy Weber transfers $12,000 cash to his child in 2008. No taxable gift has been made by Stormy. If, however, Stormy gives his child $8,000 cash in 2008 and Christmas gifts valued at $6,000 on December 25, 2008, then Stormy has made a taxable gift of $2,000 in 2008. Stormy will have gift tax liability for the $2,000 gift.
F. What is gift splitting? If you are married, you can treat gifts by either your or your spouse as made one-half by each of you. This gift splitting technique is intended to balance the interests of persons living in non-community property states with those who live in community property states. If you are married and elect to split your gifts, then you can give, as a married couple, up to $24,000 to each person in each calendar year without making any taxable gifts.
Example: Stormy Weber gives $20,000 cash to his child in 2008. If Stormy and his wife, Winky, elect to split the gift to their child, then no taxable gift has been made (though a gift tax return must be filed by Stormy to elect gift splitting and by Winky to consent to the gift splitting).

G. What is the applicable exclusion amount or unified credit? You are entitled to a “unified credit” to offset your gift tax liability. The amount of the unified credit for federal gift taxes is an amount equal to the federal gift tax on taxable transfers equaling $1 million. The unified credit is a lifetime amount that is used each time you make taxable gifts. You can exhaust your unified credit by making taxable gifts during your lifetime of $1 million. After you exhaust your unified credit, any further taxable gifts would result in your having to pay federal gift tax out of your pocket.
H. What is the unlimited marital deduction? The marital deduction is a deduction allowable from your total taxable gifts for the fair market value of property you give to your spouse (outright or in a qualified trust). There is no limitation on the amount of the marital deduction.

Example: Stormy Weber gives $100,000,000 cash to his wife, Winky, in 2008. Stormy is entitled to a marital deduction for the entire amount given to Winky. Therefore, unless Stormy has made other taxable gifts to other persons in 2008, no gift tax is owed by Stormy for calendar year 2008.

I. What about gifts to charity? The fair market value of property given to qualified charities is also deductible from your total taxable gifts. There is no limitation on the amount of the charitable deduction.

J. Donee’s basis - Your donee (the person receiving the gift) takes a carryover basis increased by any amount of gain recognized by you for federal income tax purposes because of income tax incurred, if any, upon the transfer. Your donee’s carryover basis is also increased by the amount of gift tax you pay, if any, because of the transfer.

VIII. Federal Estate Tax
A. What is the federal estate tax? It is a tax on your right to transfer property upon your death.

B. Who pays the estate tax? The personal representative of your estate is liable to pay the tax out of your estate’s assets. The personal representative must file a federal estate tax return (Form 706) and pay the tax within nine months after your death. An timely request for extension to file the return will be automatically granted for an additional six months. However, no extensions are permitted for payment of the tax.

C. How is the estate tax determined? The estate tax is determined by applying the applicable marginal rates to the fair market value of your gross estate (after any applicable deductions).

D. What are the estate tax marginal rates? The federal estate tax marginal rates range from 18% to 45%.

E. What is the gross estate? Your gross estate includes the fair market value of all the property you own (or are deemed to own) at the moment of your death. For example, the death benefit amount under any life insurance payable on your death is includible in your gross estate if you hold any “incidents of ownership” in the policy at your death or if you transferred ownership of the policy within three years of your death. Incidents of ownership include, among other things, the power to change the beneficiary, the power to surrender the policy for its cash value, or the power to borrow from the cash value of the policy. Any one of those powers could cause inclusion in your gross estate.

Example: Stormy Weber owns a life insurance policy on his life. The policy will pay a death benefit of $1,000,000 to a beneficiary designated by Stormy. Stormy’s gross estate (for federal estate tax purposes) will include the $1,000,000 death benefit payable under the policy.

F. What is the unified credit? Your estate is entitled to a unified credit, except to the extent it was used to offset federal gift tax liabilities for your lifetime transfers.
(1) The unified credit is so named because it is a credit allowable to offset gift tax liability and, to the extent not so used, to offset estate tax liability. Hence the credit is “unified” between the gift and estate tax.
(2) You do not have the freedom to choose whether and when to use your unified credit; it must be used first during life as taxable gifts are made and then upon your death to offset your estate tax liability.
(3) The unified credit will shelter a larger amount of property from the federal estate tax than from federal gift tax. The amount that is sheltered from the federal estate tax is referred to as the “applicable exclusion amount.”

(4) The table below illustrates that the applicable exclusion amount will increase in the year 2009 and then disappear in 2010 before it reappears as a lesser amount in 2011.

	Year
	Applicable Exclusion Amount

	2008
	2,000,000

	2009
	3.500,000

	2010
	0

	2011
	1,000,000


(5) The reason for this changing scenario is a bit complicated. In 2001 Congress enacted a repeal of the estate tax. The repeal, however, was to be phased-in between 2001 and 2009 with a gradual softening of the effect of the estate tax and culminating with a full repeal of the tax in 2010. For political and budgetary reasons, the law enacting this repeal of the estate tax had a built-in self destruct mechanism so that the repeal would terminate at the end of 2010. Beginning in 2011 the previous law (under which the applicable exclusion amount was only $1 million) will again become the applicable law. It is uncertain at this time whether Congress will address this situation by making the repeal permanent or by amending the current estate tax law in some other way.

Example: Stormy Weber makes lifetime taxable gifts to his children in the amount of $400,000. Stormy dies before making any more taxable gifts. At the time of Stormy’s death (in 2008), he owns $1.8 million of property, all of which is includible in his gross estate. Stormy’s estate will pay estate tax calculated as follows:

	Gross Estate
	$1,800,000

	Lifetime Gifts
	400,000

	Taxable Estate
	2,200,000

	Tentative Tax
	870,800

	Less 2008 Unified Credit
	780,800

	Estate Tax Due
	90,000


G. What is the unlimited marital deduction? The marital deduction is a deduction allowable against the amount of your gross estate for all property you leave to your spouse (outright or in a qualifying trust). There is no limitation on the amount of the marital deduction.
Example: The fair market value of Stormy Weber’s gross estate at the time of his death is $50,000,000,000. Stormy’s will leaves his entire estate to his wife, Winky. Stormy’s estate receives a marital deduction for the fair market value of all his property left to Winky. Therefore, no estate tax is owed by Stormy’s estate.

H. What about gifts to charity? The fair market value of property left under your will to qualified charities is also deductible from your gross estate. There is no limitation on the amount of the charitable deduction.

I. Donee’s basis - Your beneficiaries will receive a stepped-up basis in the property they inherit from you (except not for property that is “income in respect of a decedent”). Their stepped-up basis will equal the fair market value of the property they inherit from you, valued as of the date of your death.

IX. Federal Generation-Skipping Transfer Tax
A. What is the generation-skipping transfer tax? The Federal Generation Skipping Transfer Tax (“GSTT”) is a tax on your right to transfer property during your life or upon your death to persons more than one generation below you.

B. How is the GSTT determined? The GSTT is determined by applying the highest gift and estate tax marginal rate (currently 45%) to the fair market value of property transferred to someone who is more than one generation below you. The GSTT can apply notwithstanding that the transferred property was also subject to gift or estate tax because of the same transfer.

C. What is the GSTT exclusion? You are entitled to exclude the first $2 million of generation-skipping transfers in computing your GSTT liability.
D. What are the benefits of making generation-skipping transfers? By transferring property to a person who is more than one generation below you, the transferred property will not be subject to estate tax at the intermediate generation. Thus, the property will bypass a generation for purposes of the estate tax.

Example: Stormy Weber owns property that he leaves under the terms of his will in trust for the benefit of his child. The trust is to continue for the life of the child and will terminate upon the death of the child. Upon termination of the child’s trust, the property is distributable to Stormy’s grandchild. The property held in trust will not be includible in the gross estate of Stormy’s child upon the death of the child. The property, therefore, skips a generation and may be subject to the GSTT.
X.  Selected Estate Planning Strategies
A. Minimize property includible in your gross estate
(1) Use your annual gift tax exclusion – Make annual exclusion gifts during your lifetime. Remember, you can give up to $12,000 per year per person. There is no legal limit on the number of annual exclusion gifts you can make in any year.

Example: Stormy Weber gives $12,000 each to 100 persons in a certain calendar year. Even though the total amount given is $1,200,000, Stormy has not made any taxable gifts (unless he has given more than $12,000 to any person in that same calendar year).

(2) Avoid outright inheritances – Coordinate transfers of property to you (such as inheritances) so that you can receive the benefits of the inherited property without actually owning the property.

Example: Stormy Weber’s father wants to leave to Stormy, under the father’s will, property currently valued at $1 million. Instead of leaving the property outright to Stormy, his father could leave the property in trust for Stormy’s benefit. Stormy could even be named and serve as trustee and the trust could continue throughout Stormy’s lifetime. If the trust is in proper form and if Stormy’s powers as trustee are sufficiently limited, the trust property should not be includible in Stormy’s gross estate upon his death. Further, the trust property may be protected from Stormy’s creditors and from confiscation by a divorcing spouse.
(3) Give away your future opportunity – If you hold property that is expected to substantially increase in value, consider giving at least some interest in the property to other persons before the increase in value occurs.

Example: Stormy Weber is starting a new business, Weber Productions, Inc., which will produce and market a computer game for children and adults. The game is called “SHADOWLAND” and it has been very well received in test marketing efforts.

Before the game was distributed to stores for sale to the public, Stormy gave 10% of his stock in Weber Productions to each of his three children. The stock was valued at $10 per share at the time of Stormy’s gift. One year later, SHADOWLAND was recognized as a tremendous product and Microsoft offered to acquire Weber productions for $100 per share.

The stock given by Stormy to his children was gift taxable at only $10 per share. If Stormy had not given the stock away, and if he died after the value of the stock increased, estate taxes may have been payable on the stock at the higher value of $100 per share.

(4) Don’t waste your unified credit – Maximize the use of your unified credit. You could do so by making lifetime gifts up to the amount of your unified credit or you could utilize a “bypass trust” (sometimes called a “credit shelter trust”) under your will.

Example: Stormy and Winky Weber have been married for 40 years. They have three children. Stormy and Winky want to make wills leaving their entire estates to each other, otherwise to their children.

Recall that Stormy and Winky each have a unified credit that will shelter from gift tax the first $1 million (the 2008 unified credit applicable exclusion amount for gift tax) of taxable gifts. Also recall that they each can leave up to $2 million (the 2008 unified credit applicable exclusion amount for estate tax) without incurring estate tax. If Stormy and Winky leave their entire estates to each other, there will be no estate tax because of the unlimited marital deduction.

It is usually desirable to make an estate plan that takes full advantage of both Stormy and Winky’s unified credit and the unlimited marital deduction. This can be done with a trust under the will of the first to die of Stormy and Winky.

Assume that Stormy dies first and that his will leaves his entire estate to Winky. No estate tax will be due on account of Stormy’s death because the unlimited marital deduction available to his estate will apply for all the property Stormy left outright to Winky. However, none of Stormy’s unified credit was used to shelter his estate from estate tax. When Winky subsequently dies, her estate will utilize her unified credit which will shelter up to about $2 million of property from estate tax. However, Winky’s gross estate will include all of the property Stormy left outright to Winky under Stormy’s will.
If Stormy left the first $2 million of his estate to a “bypass trust” (sometimes also called a “credit shelter trust”) for Winky’s benefit, then Stormy’s unified credit could be used to shelter those trust assets from estate tax at his own death and at Winky’s subsequent death. When Winky dies, the bypass trust property will not be includible in her gross estate for estate tax purposes because the bypass trust owned the property, not Winky.
By using a bypass trust under Stormy’s will, both Stormy and Winky utilize their entire unified credits and pass, between them, up to $4 million to their children without estate tax. If the bypass trust was not used under Stormy’s will, then only Winky’s unified credit would be used and only $2 million of property would be sheltered from estate tax.

(5) Transfers to charity – Make gifts to charity (so long as the gift will qualify for the transfer tax charitable deduction).

Example: Stormy Weber leaves $1,000,000 under his will to his favorite charity. The $1,000,000 gift under Stormy’s will to his favorite charity, if it is a qualifying charity, will be deductible from Stormy’s gross estate for estate tax purposes.

B. Minimize the value of your gross estate
(1) Discount for lack of control / minority interest

Example: Stormy Weber owns 49% of the stock of Weber Productions, Inc. One other shareholder in Weber Productions, Stormy’s brother, owns the remaining 51% of the stock. The company’s bylaws require at least majority interest approval for various matters on which shareholder approval is required. Stormy has a minority interest since he cannot effectively control the company.

A willing buyer would not likely pay Stormy 49% of the value of the entire company because the buyer would lack control of the company if he only purchased Stormy’s 49% interest. Hence, in determining the value of Stormy’s interest for gift or estate tax purposes, a discount should be considered to reflect Stormy’s lack of control of the company.

(2) Discount for lack of marketability

Example: Stormy Weber owns 49% of the stock of Weber Productions, Inc. The company’s bylaws impose a restriction on each shareholder’s right to transfer their company stock without first offering the stock to the company and the other shareholders. Furthermore, the stock of Weber Productions is not registered with the Securities and Exchange Commission and is not publicly traded on an established securities market. Accordingly, there is not a market readily available where Stormy could sell his stock.
In determining the value of Stormy’s interest for gift or estate tax purposes, a discount should be allowable to reflect the fact that it would be hard for Stormy to find a willing buyer (since the stock is not registered or publicly traded) and because Stormy is obligated to first offer the stock to the company and other shareholders.

C. Wealth replacement – Acquire life insurance (in an ownership form that will not cause inclusion in your estate) in an amount at least equal to your anticipated estate tax liability.

Example: Stormy Weber anticipates an estate tax of $500,000 at his death. He wants his children to inherit all of his property without any decrease for the amount of tax due. Stormy could create a trust under which the trustee might purchase a $500,000 life insurance policy on Stormy’s life. After Stormy’s death the trust could continue or terminate in favor of Stormy’s children as determined by Stormy when he makes the trust. If the trust is prepared properly and if the trust, and not Stormy, owns the life insurance policy, the policy should not be includible in Stormy’s gross estate for estate tax purposes.
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